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FINAL DECISION 

This is the final decision in this proceeding to deteniiine whether to designate Wisconsin 

RSA #10 Limited Partnership (RSA #lo) as an Eligible Telecommunications Carrier (ETC), 

pursuant to 47 U.S.C. 5 214(e)(2) and Wis Adinin. Code 5 PSC 160.13. Designation as an ETC 

niakes a provider eligible to receive universal service fund (USF) monies. 

Introduction 

RSA # I O  filed an application for ETC designation on November 25,2002, The 

Commission issued a Notice of Investigation on March 27,2003. The Commission issued a 

Notice Requesting Comments on September 12, 2003. A number of entities filed coiiments on 

September 18, 2003.,’ The Commission discussed this matter at its September 25, 2001 open 

nieeting 

RSA #10 requested ETC designation for the exchanges shown in Appendix B, The 

territories for which E,TC designation is requested are served by a mix of rural and non-rural 

telecommunications carriers. 

’ Citizens Utility Board (“CUB”); CenturyTel, lnc and TDS Telecom Corporation; tbe Wisconsin State 
Telecommunications Association Small Company Committee (WSTA Small Company Committee); Wisconsin 
State Telecommunications Association lLFC Division (WSTA I L K  Division); Wisconsin State 
Telecommunications Association Wireless Division; Nsighttel Wireless (for seven applicants); Nentel and 
ALLTEL 
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Findings of Fact 

I .  The wireless industry, its customary practices, its usual customer base, and RSA 

#IO’S desire not to obtain state USF money create an unusual situation. 

2., It is reasonable to adopt different ETC eligibility requirements and obligations for 

RSA # I O  than specified by Wis. Admin. Code 5 PSC 160 1.3. 

3 ,  It is reasoiiable to require RSA # I O  to meet only the federal requirements for ETC 

status in order to be eligible for ETC designation. 

4. It is reasonable to relieve RSA # I O  from ETC obligations other than those 

imposed under federal law 

5. It is reasonable to require that RSA #10 not apply for state USF funds and that if 

it ever does, all state requirements for and obligations of ETC status shall again be applicable to 

it. 

6. 

7 

RSA # I O  meets tlie federal requirements for ETC designation 

It is in the public interest to designate RSA # I O  as an ETC in certain areas served 

by rural telephone companies. 

8. It is reasonable to grant RSA # I O  ETC status in the non-rural wire centers 

indicated in its application, to the extent that the wire centers are located within tlie state 

It is reasonable to grant RSA #10 ETC status in the areas for which it has 9 

requested such designation where tlie request includes tlie entire territory of a rural telephone 

company, to tlie extent such areas are located within the state. 

10. It is reasonable to grant RSA # I O  ETC status in the areas for which it has 

requested such designation where the request does not include the entire territory of a rural 
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telephone company, to the extent the aseas are located within tlie state, conditioned upon the 

Federal Conllnunications Commission (FCC) approving the use of tlie smaller areas. 

Conclusions of Law 

Tlie Coiiuiiission has jurisdiction and authority under Wis. Stats. 55 196.02, 196.218 and 

196 395; Wis. Admin. Code ch. PSC 160; 47 U.S.C. $5 214 and 254; and other pertinent 

provisions of the Telecommunications Act of 1996, to iiiake the above Findings of Fact and to 

issue this Order. 

The law does not requise the Commission conduct a hearing in this docket as requested 

by the CUB; CenturyTel, Inc., and TDS Telecom Corporation; and the WSTA Small Coiiipany 

Committee and WSTA ILEC Division. 

If “notice and opportunity for hearing” as provided by Wis, Stat., 5 196,50(.2)(f) is 

applicable in this case, or if process is due to the current E.TCs in the rural areas at issue on any 

other basis, the Notice Requesting Comiiients, dated September 12, 2003, satisfies this 

requiseinent., 

Opinion 

011 December 20, 2002, the Coolmission granted the U.S. Cellular E.TC status as applied 

fos in Docket No 8225-TI-102., Application of United Slates Celliilar Corpoiofiori for 

Derigiiatioi7 a,s ai7 Eligible Telecoirin~~iriicafior~s Carrier iii  Wi.scoii.siii, Docket No., 8225-TI- 102, 

2002 WL 32081608, (Wisconsin Public Service Commission, December 20,2002). Tlie instant 

application is substantively similar to the application of U S  Cellular. The Commission 

reaffiriiis its decision in Docket No. 8225-TI-102 and relies on the opinion issued in the Final 

Decision in that docket, to approve RSA #IO’S application. 

3 
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ETC status was created by the FCC, and codified in 47 U,S.C,  5 214(e)(.2). Under FCC 

rules, the state coinniissions are required to designate providers as E.TCs. 47 U S C .  3 214(e)(2), 

47 C , F , R ,  5 54 201(b). Designation as an ETC is required if a provider is to receive federal 

universal service funding, ETC designation is also required to receive funding from some, but 

not all, state universal service programs. 

The FCC established a set ofminimum criteria that all ETCs must meet. These are 

codified in the federal rules. 47 U.S.C. 5 214(e)(l), 47 C F R. 5 54.101(a). The 1996 

Telecoimiiunications Act states that “States may adopt regulations not inconsistent with the 

Commission’s rules to preserve and advance universal service.” 47 U X C  5 254(f)., A court 

upheld the states’ right to impose additional conditions on ETCs in Texas Oflee ofPzrblic Utility 

Cowisel 1) FCC, 183 F , i d  393, 418 (5‘h Cir. 1999). While states must designate multiple ETCs 

if more than one provider meets the requirements and requests that status in  a non-rural area, it 

must determine that it is in the public interest before designating more than one ETC in a rural 

area. 47 C.F.R. 5 54.201. The Conmission has already designated one ETC in each rural area, 

In the year 2000, the Conuiiission promulgated rules covering ETC designations and 

requirements in Wisconsin, Wis. Admin. Code 0 PSC 160.13, Those rules govern the process 

for ETC designation and set forth a iiiininiuin set of requirements for providers seelung E.TC 

designation from the Commission. The application filed by RSA # I O  asks that i t  be designated 

as an ETC for federal purposes only. It states that it is not seelung designation as an ETC for 

state purposes and, therefore, is not required to meet the additional state requirements. 

States must examine the federal requirements, but are allowed to create additional 

requirements. Wisconsin has done so The Coniiiiission’s requirements for E.TC designation 

4 
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clarify and expand upon the inore basic FCC rules., There is no provision in the rule for 

designation as an ETC for federal purposes only. If a provider seeks to be designated as an ETC, 

it must follow the procedures and requirements in Wis. Admin. Code 5 PSC 160.13 and, if such 

a designation is granted, that designation serves to qualify the provider for both state and federal 

universal service funding. However, Wis. Admin. Code fi PSC 160.01(.2)(b) provides that: 

Nothing in this chapter shall preclude special and individual consideration being 
given to exceptional or unusual situatioiis and upon due investigation ofthe facts 
and circumstances involved, the adoption of requirements as to individual 
providers or services that may be lesser, greater, other or different than those 
provided in this chapter. 

RSA #IO’S request for ETC status presents an unusual situation. The wireless industry, 

its custoinary practices, and its usual custoiner base are quite different than those of wireline 

companies. Additionally, RSA #IO lias stated that it lias no desire to obtain state USF money 

The Comiiiission finds that under the particular circumstances of this case, it is reasoilable to 

adopt different ETC requirements for RSA #IO to meet, and to grant ETC status to RSA # l o  

with certain limitations 

Because RSA #IO only wishes to obtain federal USF support, the Comniission shall 

adopt the federal requirements for ETC status as the requirements that RSA #10 must meet to 

obtain ETC status. The federal requireiiieiits are found in 47 U.S.C. 5 214(e)( 1)  and 47 C.F.R. 

$8 54,10l(a), 54.,405 and 54 41 1. Further, the Coimnission relieves RSA #IO from ETC 

obligations other than those imposed under federal law. However, since RSA #10 will not be 

sub,ject to the state requirements and state obligations, the Coinniission requires that RSA #10 

not apply for state USF money. If RSA # l o  ever does apply for state USF money, then all ofthe 

state requirements for and obligations of E.TC status shall again be applicable to RSA #IO.  

5 
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The Coinmission finds that RSA # I O  has met the requirements for ETC designation; it 

will offer supported service to all customers in its designation areas and will advertise these 

services, In tlie FCC Declaratory Ruling Ir7 tl7e Mailer of Federal-Stale Joirti Board or7 

Uriiiar:ral Service, lVerierr7 IVireless Corporation Peritfor7 for Preernptiori oj ari Order of ihe 

Soirih Dakota Public Uiiliiies Conir?7issior7, FCC 00-248 (released 8/1 O/OO), par. 24 (South 

Dakota Decision) tlie FCC has stated: 

A new entrant can nialce a reasonable demonstration to the state 
commission of its capability and commitment to provide universal service without 
the actual provision of tlie proposed service. There are several possible methods 
for doing so, including, but not limited to: (1) a description of the proposed 
service technology, as supported by appropriate submissions; (2) a demonstration 
of the extent to which the carrier may otherwise be providing telecomnunications 
services within the state; ( 3 )  a description of the extent to which the carrier lias 
entered into interconnection and resale agreements; or, (4) a sworn affidavit 
signed by a representative oftlie carrier to ensure compliance with tlie obligation 
to offer and advertise the supported services. 

If this is sufficient for a new entrant, it would seem to be even more so for someone who lias 

already started to serve portions of the exchanges., RSA # I O  submitted an affidavit ensuring 

compliance and, as mentioned earlier, is not only providing service in other areas of the state but 

also in parts of tlie areas for which it has requested ETC status. 

The Coinmission finds that RSA # I O  meets tlie requirement to offer service to all 

requesting customers. It lias stated in its application and conmients tliat it will do so. Many 

filing conments argue that the applicant will not provide service to all customers in the indicated 

excliaiiges and thus, because of the issue of “cellular shadows,” the applicant will not meet the 

same standard that is applied to wireline providers. However, this is a case where “tlie devil is in 

tlie details.” It is true that tlie purpose of universal service programs is to ensure that customers 

who might not otherwise be served at affordable rates by a competitive marltet still receive 

6 
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service. However, like for wireline companies, access to liigli cost assistance is what helps 

ensure that service is provided For RSA #IO,  access to high cost assistance is exactly what will 

inalce expanding service to custoiners r,equesting service in the areas for which it is designated as 

an ETC “coinniercially reasonable” or “economically feasible,” As the FCC has said: 

A new entrant, once designated as an E.TC, is required, as the incumbent is 
required, to extend its network to serve new custoiiiers upon reasonable request. 
South Dakota Decision, par, 17, 

RSA #lo, like wireline ETCs, iiiust fulfill this mandate, and access to high cost funding is what 

will help iiialce doing so possible. The issue of “dead spots” is not significantly different froin a 

wireline ETC that does not Iiave its own lines in a portion of an exchange, perhaps a newly 

developed area. After obtaining a reasonable request for service, the wireline is required to find 

a way to offer service, either tluough extending its own facilities or other options, So too, RSA 

# I  0 must be given a reasonable opportunity to provide service to requesting custoiiiers, whether 

through expansion of its own facilities or soiiie other method. 

RSA # I O  has also stated in its affidavit, application, and comments that i t  will advertise 

the designated services as required under 47 U.S,C S 214(e)(l)(B), including the availability of 

low income programs, 

Other objections to RSA #IO’S designation focus on an alleged inability to meet certain 

additional state requireiiients in Wis. Admin., Code 0 PSC 160.13. These are moot, however, 

since the Conmission has adopted different requirements for RSA # I O  

Soiue of the exchanges for which RSA # I O  seeks E.TC status are served by non-rural 

IL.E.Cs (SBC or Verizon). Under Wis. Adniin. Code $ PSC 160.11(3) and 47 1J.S.C. 0 251(e)(2), 

tlie Commission must designate multiple E.TCs in areas served by such non-rural companies. 
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However, the Commission may only designate multiple E.TCs in an area served by a iura1 

coiiipany if designating more than one ETC is in the public interest. Some of the exchanges for 

which RSA #I 0 seeks ETC status are served by rural telephone companies 

The Connnission finds that designating RSA # I O  as an additional E.TC in these areas is in 

the public interest. hi its determination, tlie Coiimissioii is guided by the Wis. Stat, §196.03(6) 

factors to consider when nialcing a public interest determination: 

(a) Promotioii and preservation of competition consistent with cli. 13.3 and 

(b) Promotion of consumer choice. 
(c) hnpact on tlie quality of life for the public, including privacy 

(d) Promotion of universal service, 
(e) Promotion of economic developinent, including teleco~imunications 

infrastructure deployment. 
( f )  Promotion of efficiency and productivity. 
(9) Promotion of telecommunications services in geographical areas with 

diverse income or racial populations 

s. 196.219,. 

considerations. 

The Commiiission finds that designating RSA # I O  as an E.TC in areas served by rural 

companies will increase coinpetition in those areas and, so, will increase consuiner choice 

While it is true that RSA # I O  is currently serving in at least some of these areas, the availability 

of high cost support for infrastructure deployment will allow RSA # l o  to expand its availability 

in these areas. Further, designation of another E.TC may spur ILEC infrastructure deployment 

and encourage further efficiencies and productivity gains, Additional infrastructure deployment, 

additional consumer choices, tlie effects of competition, the provision of new technologies, a 

mobility option aiid increased local calling areas will benefit consuiiiers and improve tlie quality 

of life for affected citizens of Wisconsin. As a result, tlie Commission finds tliat i t  is in the 

8 
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public interest to designate RSA # I O  as an ETC in the areas served by rural telephone coinpanies 

for which it has requested such designation.’ 

The areas for which RSA # I O  is granted ETC status vary Wis. Adinin. Code 5 PSC 

160,1.3(2) states that the areas in which a provider shall be designated as an ETC depend on the 

nature of the 1L.E.C serving that area. If tlie IL.EC is a non-rural telephone company, the 

designation area is the ILEC’s wire center. The FCC has urged states not to require that 

competitive ETCs be required to offer service in the entire territory of large ILECs. It has found 

that such a requirement could be a barrier to entry. Reporf orid Order in the Matfer ojFedera1- 

Sfafe Join, Board 011 Uiihmsal Service, FCC 97-157 (released 5/8/97) pars., 176-177 (First 

Report and Order). Wisconsin’s rule provision resolves this federal concern. As a result, RSA 

# I O  is granted ETC status in the SBC and Verizon wire centers for which it requested such 

status, to the extent that such wire centers are located within the state. 

Wis. Adinin. Code 5 PSC 160.1.3(2) provides that if the 1LE.C is a rural telephone 

company, tlie ETC designation area is different. For an area served by a rural telephone 

company, the designation area is generally the entire territory (study area) of that rural company. 

A smaller designation area is prohibited unless the Coimnission designates and tlie FCC 

approves a sinaller area. 47 C.,F.,R, § 54.207(b). RSA #lo’s application contained a list of rural 

telephone company areas for which it requested ETC status. Attdclltnent B, prepared by the 

Commission, show the rural areas for which it believes RSA # I O  is seeking ETC status. If this 

list is not accurate, RSA # l o  is ordered to submit to the Comiiission a revised list, in the same 

format as the atlaclltiient to this order, by October 3 1, 200.3. 

’ Eigliteen otlier state conmissions and tlie FCC liave approved wirelcss ETC applications as second ETCs in rural 
areas on similar grounds 

9 
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The Coinmission also grants ETC status to RSA # I O  in the areas for which it is seelung 

designation for the entire territory o f a  rural telephone company, to the extent that such 

exchanges are located within the state, Finally, where RSA #10 is asking for ETC designation in 

some, but not all, parts of the temtory of a rural telephone company, the Coinmission 

conditionally grants ETC status in tlie areas for which RSA #10 has requested such designation, 

to tlie extent that such exchanges are located within the state, However, RSA #IO must apply to 

tlie FCC for approval of the use of a smaller area in such a designation, 47 C.F.R. 

5 54,207(c)(l), If tlie FCC approves use of the smaller area, tlien RSA #IO’S ETC status for tlie 

smaller arca(s) heconies effective If the FCC does not approve use of the smaller area(s), then 

RSA #lo’s conditional ETC status for such an area is void. hi such a case, if RSA # I O  

detennines that it tlien wants to apply for ETC status in the entire territory of the rural company, 

it may submit a new application requesting such designation., 

The Cornmission grants this conditional status aRer having considered the changing 

market and the reason why the limitations on ETC designation in rural areas was created. 

Originally, there were concenis about “cherry picliing” or “cream skinming,” At that time, the 

USF suppoi? was averaged across all lines served by a provider within its study area., The per 

line support was the same throughout the study area, The concern was that competitive 

coinpaiiies might ask for ETC designation in the parts of a rural company’s territory that cost less 

to serve. It could thereby receive the averaged federal high-cost assistance while only serving 

the low-cost areas of the tenitory, while the ILEC received federal Iiigli-cost assistance but had 

to serve the entire territory, including the Iiigh-cost areas. First Report and Order, par, 189, As a 

result, the FCC found that unless otherwise approved by both the state and the FCC, a coinpetitor 

I O  
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seeking E.TC status in the territory o f a  rural company must commit to serving the entire 

territory. First Report and Order, par. 189. 

However, since that time, the USF funding mechanisms have changed., Currently, a 

competitive ETC gets the same amount of federal high-cost assistance per line as the ILEC. An 

1LE.C has the option to target the federal high-cost assistance it receives so that it receives more 

USF money per line in the parts of the territory where it costs more to provide service, and less 

federal USF money in the parts of the territory where it costs less to provide service. In the 

Matter ojMiilti-Arsociatiori Groiip (MAG) Plait, FCC 01-157 (released 5/23/01), par. 147. 

(MAG Order) Since the competitive E.TC receives the same per line amount as the ILEC, if it 

chooses to only serve the lower cost parts of the territory, then it receives only the lower amount 

of federal USF money As a result, as recognized by the FCC, the concerns about “cherry 

picking” and “cream slumming” are largely moot, 6 7  the Matter OjRecorisideratiori o j  Waterii 

IVireless Corporation ‘s Desigriatiori as mi Eligible TeIecoriiii~uriicatiori~ Carrier in the State oj  

I+ori7iiig, FCC 01-31 1 (released 10/16/01 j, par. 12. 

hi the MAG Order, rural telephone companies were given the opportunity to choose a 

disaggregation and targeting method or to not disaggregate and target USF support. MAG 

Order, pars. 147-154. Companies were allowed to choose one of three targeting paths, Some of 

the companies in whose territory RSA # I O  is seeking ETC designation chose Path One (no 

targeting) and some chose Path Three (targeting). If a competitive E.TC is named in  all, or part, 

ofthe service territory o f a  rural company, that company may ask the Commission to allow it to 

choose another Path The FCC believed that state involvement in path changes gave competitors 

some certainty as to the amount of per line support available while preventing a rural company 

11 
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from choosing or moving to a different patb for anti-competitive reasons. MAG Order, par. 153. 

Some of the companies in whose territory RSA #I0 is seeking ETC designation have 

disaggregated and targeted USF support, and some have not, However, the Commission may 

allow a company to change paths when a competitive ETC is designated in a rural company’s 

territory 

Requests for Hearing 

In accordance with the Notice Requesting Comments, dated September 12, 2003, the 

Coimnissioii received eight filings, four of which requested, on various grounds, the Commission 

conduct a contested case hearing before deliberation of the application. CenturyTel, Inc., and 

TDS Telecoin Corporation claimed a right to a bearing under Wis. Admin. Code 5 PSC 

160,13(3) and Wis., Stat. 0 227.42. WSTA Small Company Coimnittee and WSTA 1L.E.C 

Division also suggested that the Connnission should hold a contested case hearing., Citizens 

Utility Board (CUB) also claimed a right to a hearing under Wis. Stat. 5 227.42. The law, 

however, does not require the Commission conduct a hearing in this docket as requested 

Furthermore, if “notice and opportunity for hearing” as provided by Wis, Stat., 0 196.50(2)(f) is 

applicable in  this case, or if process is due to the current ETCs in the rural areas at issue on any 

other basis, the Notice Requesting Comments, dated September 12, 200.3, satisfies this 

requirement. 

CenturyTel, Inc. and TDS Telecom Corporation claimed a right to a hearing under 

Wis. Admin. Code 5 PSC 160.1.3(1) and Wis. Stat. 5 227.42. 

Wis. Admin. Code $ PSC 160.13 (3 )  states: 

For an area served by an incumbent local exchange service provider that is 
a rural telephone company, the commission may only designate an additional 

12 
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eligible teleconiiiunicatioiis carrier after finding that the public interest requires 
multiple eligible telecommunications carriers, pursuant to federal law and 
s. 196.50 (2), Stats. For an area served by an incumbent local exchange service 
provider that is not a rural telephone company, the coinmission may designate an 
additional eligible telecomiiunications carrier without making such a finding. 

Wis. Stat. 5 196.50(2), designates the process to certify a teleconimunications utility" 

Wis. Stat. 5 196.50(2), states in pan, ". , after notice and opportunity for hearing, that the 

applicant possesses sufficient teclmical, financial and managerial resources to provide 

teleconuiiunications service to any person within the identified geographic area." According to 

the rule and statute it would appear that notice and opportunity for hearing is a required 

procedure in the instant case 

Wis. Stat. 5 196.50(2), however, does not apply to an application for ETC status of a 

wireless conipany to be an additional ETC in a rural area. Wis. Stat. 5 196.202: expressly 

restricts Conmission jurisdiction over wireless providers. This statute prevents the Coiiunission 

from applying almost every provision of Wis. cli, 196, to wireless providers, except for 

Wis Stat 196 202, states: 

Exemption of commercial mobile radio service providers. (2) Scope of regulation. 
A commercial mobile radio service provider is not subject lo &&I or this chapter, 
exccpt as provided in and except that a conimercial mobile radio service 
provider is subject to s. 196.218 (3) if the comniission promulgates rules that designate 
commercial mobile radio service providers as eligible to receive universal service 
funding under both the federal and state universal service fund programs If the 
commission promulgates such rules, a commercial mobile radio service provider shall 
respond, subject to the protection of tlie conimcrcial mobile radio service provider's 
competitive information, to all reasonable requests for information about its operations in  
this state from the commission necessary to adniinister tlie universal service fund 
(5) Billing. A commercial mobile radio service provider may not charge a custonier for 
an  incomplete call 

1 3 
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Wis. Stat. 5 196.218(3).‘ This section only applies if, “the commission proniulgates rules that 

designate [cellular.] providers as eligible to receive universal service funding under both the 

federal and state universal service fund programs ” Wis. Stat. 5 196.218(.3), mandates 

telecommunications providers contribute to the Wisconsin Universal Service Fund (WUSF) 

(Wireless providers currently have been exempted.) This section, however, is wl~olly unrelated 

to the requirements for eligibility to receive money from the WUSF and, otherwise, unrelated to 

this case 

The Conunission cannot apply Wis. Stat., 5 196,50(2), to wireless providers. The 

Commission, therefore, cannot proceed under Wis. Stat. 8 195.50(2)(f), when evaluating the 

E.TC application of a wixeless provider. As a matter of law, the reference to Wis, Stat 

5 196.50(2)(b)(f), in Wis. Admin Code 5 PSC 160.,13, cannot apply to ETC applications of 

wireless providers, including RSA #IO.  

Wis. Stat 5 227.42 provides a riglit to a hearing, treated as a contested case, to any person 

filing a written request for a hearing with an agency who meets the following four part test: 

(a) A substantial interest of the person is injured in fact or threatened with injury 
by agency action or inaction; 

(b) There is no evidence of legislative intent that the interest is not to be 
protected; 

(c) The injury to the person requesting a hearing is different in kind or degree 
froin injury to the public caused by the agency action or inaction; and 

(d) There is a dispute of material fact 

Wis Stat 5 196 218 ( 3 ) ,  states, in part: 

Contributions to tire fund. (a) I Exccpt as provided in -0. tlie coiiiniission shall 
require all telecommunications providers to contribute to the universal service fund 
beginning on January 1, 1996 determined by tlie coriiniission under par. (a) 4. 

14 
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CenturyTel, Inc. and TDS Telecom Corporation own local exchange telephone 

companies that provide essential telecommunications service as ETCs in the rural areas 

at issue. These companies are competitors ofRSA #lo. On this basis, these companies 

claim they have a substantial interest protected by law, and will suffer special injury 

based on the ETC designation of RSA # I O .  Federal law and state law, however, do not 

create a substantial, or property, interest in exclusive E,TC status for incumbent rural 

ETCs. Alerico Conirii~iriica~ioris 1). FCC, 201 F..3d 608 (2000) (“The purpose of 

universal service is to benefit tlie customer, not the carrier.”); W T A  if JWTA, 65 P.3d 

319 (2003); ’%I re Applicatiori ojCCC L.icerire C o p ,  647 N.W 2d 45, 52, 264 Neb 

167, 177 (2002).” (“[r]atlier, customers’ interest, not competitors’, should control 

agencies’ decisions affecting universal service” and that “[tlhe Telecommunications Act 

does not mention protecting the private interests of incumbent rural carriers, who are 

often exclusive E.TCs simply by default as tlie sole service provider operating in a 

particular area.”) See also, Stale ex rel. I” Nal. Bard; ii A&lPeoples B a d ,  L 95 Wis. 2d 

303,3 1 1 ( 1  980). (Economic injury as the result of lawhl competition does not confer 

standing.); MCI Telecorriniiirticnriorlr I J  Pub Serv Coriiiri,, 164 Wis. 2d 489, 496, 416 

N.W.2d 575 (Ct. App. 1991); and IVisconsir~ Power & L.igli1 1)” PSC, 45 Wis. 2d 253 

(1969) (“. I the predominant purpose underlying the public utilities law is the protection 

of tlie consuming public rather than the competing utilities.”) 

In addition, these companies also claim that granting RSA # I O  E.TC status will 

reduce the amount of USF funds available to the public. As explained above, such result 

does not injure companies’ protected inkrest As explained below, increasing the 

15 
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number of carriers eligible for federal USF money will increase tlie m o u n t  of federal 

USF dollars brought into Wisconsin. Moreover, companies' claim is entirely 

speculative. 

WSTA Sinall Company Cormnittee and WSTA ILEC Division also suggested that tlie 

Coinmission should hold a contested case hearing. These organizations represent local exchange 

telephone companies that provide essential telecoiiuiiunications service as ETCs in the rural 

areas at issue who are coinpetitors of RSA #IO. These comments suggest the Conuiiission hold a 

contested case hearing. These organizations, however, did not invoke Wis., Stat., 5; 227.42 or 

atteiiipt to apply tlie standards therein. Had these organizations claimed such a right to a hearing 

under Wis, Stat, 5 227,42, tlie mine analysis would apply to them as described for tlie 

CenturyTel, Inc. and TDS Telecoiii Corporation claiin. 

CUB also claiiiis a right to a hearing under Wis. Stat. Ej 227 42. CUB further 

requests that the Conuiiission coiisolidate ten pending ETC applications of wireless 

providers into one contested case for investigation of coiinnoii issues. 

CUB asserts it has a substantial interest protected by law, and will suffer special 

iiijury based on the ETC designation of RSA #IO because it claims to represent 

custoiners in tlie geographic area in which the applicant seeks ETC designation As 

custoiners of tlie current E.TC in that area, and as payees iiito the universal service fund, 

its members have a substantial interest that fund money is not wasted tlxough 

certification of an inappropiiate carrier. The federal USF, however, provides a beiiefit to 

custoiiiers through tlie assistance of carriers who coiinnit to providing service in 

high-cost areas. The designation of'inore than one ETC in a particular high-cost area 
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allows more carriers providing service in rural Wisconsin, such as RSA #IO,  to tap into 

money collected on a nation-wide basis so that more services and inore provider choices 

can be afforded to these customers. As such, far from threatening their substantial 

interests, E.TC designation, lilce tlie instant one, necessarily provides a benefit to 

custoiners. On this basis, a hearing was not required by CUB’S request. 

CUB asserted that i t  meets tlie standards of Wis, Stat. 5 227 42(l)(d), because it 

disputes the factual assertions made by the applicant that allowing it to receive ETC 

status will further tlie public interest by bringing the benefits of competition to 

underserved marketplaces and that the application provides the Coinmission with 

enough information regarding what services will be offered and at what cost to support it 

claims ETC designation is in the public interest. These assertions amount to a 

generalized challenge regarding the sufficiency of RSA #lo’s application. A hearing, 

however, is not required on such basis, Wis Stat, 5 277.42(1), contemplates that a 

requester provide some sliowing that it meets the four part test, CUB fails to present any 

facts that either contradict the assertions of tlie applicant or demonstrate that any of 

CUB’S alleged deficiencies in tlie application are fact-based and material. 

All filers requesting a liearing state or allude to the cuinulative effect of granting 

the ten pending wireless ETC applications as an appropriate issue in iliis docket. The 

Commission, however, has not consolidated these applications into one case. Tlie ETC 

designation process is based on the application of an individual carrier to the standards 

Wis. Adinin., Code 5 PSC 160,13, Issues regarding the cuinulative impact of this 

decision, and decisions like it, are not before the Commission. 
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The law does not require the Coiiuiiission conduct a hearing in this docket. If “notice and 

opportunity for hearing” as provided by Wis. Stat. 5 196.50(2)(f) is applicable in this case, or if 

process is due to the current ETCs in the rural areas at issue on any other basis, the Notice 

Requesting Coimiients, dated Septeiiiher 12, 200.3, satisfies this requirement. IVoste 

Ahogenierit ojiVf.scortriri I,. DNR, 128 Wis., 2d 59, 78, 381 N,W,2d 318 (1985)., (An 

appropriate “opportunity for hearing’’ may be exclusively through written conments.) 

Order 

1 .  RSA # l o  is granted ETC status in the non-rural wire centers indicated in its application, 

to the extent the wire centers are located within the state, 

2. RSA #lo is granted ETC status in the areas for which it has requested such designation 

where the request includes the entire territory o f a  rural telephone company, to the extent the 

areas are located within the state. 

3. RSA #10 is granted ETC status in the areas for which it has requested such designation 

where the request does not include the entire territory of a rural telephone company, to the extent 

the areas are located within the state, conditioned upon the FCC approving the use of the sinaller 

areas, 

4. RSA # I  0 shall file a revised list of rural areas for which it is seeking ETC status by 

October i l ,  200.3, if the list attached to this order is inaccurate., The revised list shall use the 

sanie format as the attachment., 

5. RSA #10 must request that the FCC approve the use of an area siiialler than the entire 

territory of certain rural telephone companies (listed in an attachment to this order) when 

granting E.TC status in those areas. 
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5. lf the FCC does not approve the use of areas smaller than the entire tenitory of a rural 

telephone company when granting ETC status in those areas, then the conditional grant of ETC 

status in this order is void. 

7. RSA # I O  shall not apply for state USF support, If it ever does file for such support, the 

state eligibility requireiiients for, and obligations of E.TC status, shall inmediately apply to it. 

8, Based on the affidavit of Dan Fabry, Vice President and Chief Operating Officer, RSA 

# I O  is an ETC within the meaning of 47 U X C .  0 214 (e) and is eligible to receive funding 

pursuant to 47 U.,S.,C., 5 254 (2) This order constitutes the certification to this effect by the 

Commission. 

9. The requests for a contested case hearing by CenturyTel, Inc., TDS Telecom Cop., CUB, 

WTSA Small Coiiipany Co~iuiiittee, and WSTA I L K  Division are rejected. 

10. Jurisdiction is maintained., 

Dated at Madison, Wisconsin, 

By the Coiilmission: 

Lynda L.. Don 
Secretary to the Conmission 

LLD:PRJ:cdg:G:\ORDERWENDING\8?01 -TI-I 01 doc 

See attached Notice of Appeal Rights 
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Notice of Appeal Rielits 

Notice is hereby given that a person aggrieved by the foregoing 
decision has the right to file a petition for judicial review as 
provided in Wis. Stat. 5 227.53. The petition must be filed within 
30 days after the date of mailing of this decision. That date is 
shown on the first page, If there is no date on the first page, the 
date of mailing is shown iinniediately above the signature line. 
The Public Service Conuiiission of Wisconsin must be named as 
respondent in the petition for judicial review, 

Notice is further given that, if the foregoing decision is an order 
following a proceeding which is a contested case as defined in 
Wis. Stat. 8 227,01(3), a person aggrieved by the order has the 
further right to file one petition for rehearing as provided in Wis. 
Stat. 5 227.49. The petition must be filed within 20 days of the 
date of mailing of this decision. 

If this decision is an  order after rehearing, a person aggrieved who 
wishes to appeal must seek judicial review rather than rehearing. 
A second petition for rehearing is not an option. 

This general notice is for the purpose of ensuring compliance with 
Wis. Stat. 5 227.48(2), and does not constiUte a conclusion or 
admission that any particular party or person is necessarily 
aggrieved or that any particular decision or order is final or 
judicially reviewable. 

Revised 9128198 
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APPENDIX A 

This proceeding is not a contested 
case under Wis. Stat. Ch. 227, therefore 
there are no parties to be listed or certified 
under Wis. Stat. 0 227.47. However, an 
investigation was conducted and the persons 
listed below participated, 

PUBL,lC SE.RVICE COMMISSION 
OF WISCONSIN 
(Not a party, but must be served) 
610 North Whitiiey Way 
EO.  Box 7854 
Madison, WI 53707-7854 

MS STEPHANIE L. MOTT ATTY 
REINHART BOERNER VAN 
DEUREN 
PO BOX 201 8 
MADISON WI 53701-2018 

MR PETER L. GARDON 
REINHART BOERNER VAN 
DEUREN 
PO BOX 2018 
MADISON W153701-2018 

MR NICK L.ESTER 
WSTA 
6602 NORMANDY LN 
MADISON WI 53719 

MR BRUCE C REUBER 
R\ITERSTATE TELCOM 
CONSUL.TING 1NC 
PO BOX 668 
HECTOR MN 55342-0668 

MR LARRY L, L UECK 
NSIGHT TELSERVICES 
NORTHEAST TEL CO 
PO BOX 19079 
GREEN BAY WI 54307-9079 

MR JUDD A GENDA ATTY 
AXLEY BRYNELSON LLP 
2 E MIFFLIN ST STE 200 
MADISON WI 5370.3 

MS IURA E LOEIHR 
CUL,L,EN WESTON PINES AND 
BACH LLP 
122 W WASHINGTON AVE 
SUITE 900 
MADISON. WI 53703 

MR JORDAN J , IHEMAIDEN 
MICHAEL BEST AND 
FREIDRICH L.LP 
P 0 BOX 1806 
MADISON, WI 53701-1806 

MR .JOSEPH P WRIGHT 
STAFFORD ROSENBAUM LLP 
P 0 BOX 1784 
MADISON, W1 53701-1784 

BRENT G EILEFSON ESQ 
LEONARD, STREET AND 

150 SOUTH FIFTH STREET 
SUITE. 2300 
MlNNEAPOL.IS MN 55402 

DEINARD PA 
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APPENDIX B 

Non-Rural Wire Centers 

Operating Company 
Anieritecli 
Ameritech 
Ameritech 
Ameritech 
Verizoii North 
Verizoii North 
Verizon North 
Verizon North 
Verizon North 
Verizon North 
Verizon North 
Verizon North 
Verizon North 
Verizon North 
Verizon North 

Rural Wire Centers 

Operating Coinpaiiv 
CenturyTel of Central Wisconsin 
CenturyTel of Forestville: 
Centurp'lel of Forestville 

Exchange 
Algonia 
Kewaunee 
Manitowoc 
Sturgeon Bay 
Bailey's Harbor 
Brillioii 
E.gg Harbor 
Jaclcsonport 
IGel 
Mishicot 
Reedsville 
Sister Bay 
Two Rivers 
Washington Island 
Whitelaw 

Exchange 
1,uxeinburg 
Brussels 
Forestville 
1.ittle Sturgeon CenturiTel of Forestville 

CeiituryTel of the Midwest -Wisconsin Casco 
CenturyTel of the Midwest -Wisconsin Wayside 
EastCoast Telecoin (TDS) Cleveland 
EastCoast Telecoin (TDS) Collins 
EastCoast Telecom (TDS) Howards Grove 
EastCoast Telecom (TDS) St Nazianz 
EastCoast Telecoin (TDS) Valders 
Lalcefield Telephone Company Newton 
1,alcefield Telephone Company Newtonburg 
Stockbridge & Sherwood (TDS) Tisch Mills 
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